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This article tries to have a thorough study on the principle of invalidity of illegal 
contracts. This topic concerns many issues related to basic principles of civil law, 
history development of law and philosophy of law.  
The author’s interest in this topic derives from the great effect on the settlement 
of civil or commercial disputes, and even the whole civil or commercial activities by 
the principle of invalidity of illegal contracts. However, many articles written by the 
scholars or the practitioners merely focus on which kinds of contracts are invalid and 
which kinds of breach of law will render contracts void. None of them has a thorough 
study of the principle itself. Therefore, this articles starts from the conflict between 
this principle and the principle of honesty and faithfulness, and tries to find out the 
underlying cause and legal base of establishment of this principle by way of study on 
the history development and comparison of law, in order to sort out the final effective 
solution to the above-mentioned conflict.  
In the first part of this article, the author demonstrates the serious conflict 
between the principle of invalidity of illegal contracts and the principle of faithfulness 
and fairness. It is suggested that improper application of the former principle has run 
counter to the basic value and purpose of the law. The second part of this article 
illustrates the effort made by the scholars and legal practitioners who try to limit the 
application of the principle of invalidity of illegal contracts from every aspect. It is 
argued that restrictive construction of the principle cannot provide an effective 
solution to the essential conflict of those two principles; on the contrary, it will impair 
the function that the principle of invalidity of illegal contracts should fulfill. In the 
third part of this article, the author discusses the history development of this principle 
by illustrating some materials about the history of law and brings forward the opinion 
that the development of this principle is closely related to the development of 
statutory intervention with private rights. By comparison of law, the author further 
expresses the opinion that the way to decide whether the invalid contract principle 
will apply according the kind of law which is breached by the contract is far from 
perfect. 
The main opinions of the author are in the fourth part of this article, where the 














therefore, it is not right to simply render contracts void for the purpose of merely 
striking down all the illegal contracts. The really functions of the principle of 
invalidity of illegal contracts lies in the protection of legal interest and maintenance of 
value of the law, accordingly, the judges should only apply the principle of invalidity 
of illegal contracts when this application can serve either of the above function. The 
current problem is that if the principle is a mandatory principle instead of 
discretionary principle, the judge has no say about whether the principle should be 
applied since the judge must apply the mandatory principle, in this situation, 
discretion of the judges will not work. As a result, after comparison between 
mandatory and discretionary principle, the author draws the conclusion that the 
principle of invalidity of illegal contracts should be identified as a discretionary 
principle rather than a mandatory one in order to resolve the conflict between the 
principle of invalidity of illegal contracts and the principle of honesty and 
faithfulness. 
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在实践中影响 为重大的是其中的第 5 项规定，“违反法律、行政法规的强制性
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第一章  违法合同无效规则与诚信原则的冲突： 
从一些个案说起 
 






















































A 公司与 B 公司签订合作出口合同，A 公司（进出口公司）负责提供资金，
B 公司负责组织货源（生产单位）等工作，双方约定，B 公司每年给 A 公司投入
资金 15%的回报。合同履行一段时间后，A 公司因 B 公司未实际支付固定回报















































况直到 高人民法院于 1999 年出台《关于适用〈中华人民共和国合同法〉若干
问题的解释（一）》后才得以扭转，①不再被视为无效或未生效的合同。实践中，
由于商品房销售合同的登记手续由房地产开发商负责办理，许多开发商有意拖延
                                                        
① 《 高人民法院关于适用〈中华人民共和国合同法〉若干问题的解释（一）》（以下简称“《合同法解释》”）








































                                                        
① 指《 高人民法院关于贯彻执行〈经济合同法〉若干问题的意见》（1984.9.17）。 
② 《 高人民法院关于适用〈中华人民共和国合同法〉若干问题的解释（一）》第 10 条：“当事人超越经
营范围订立合同，人民法院不因此认定合同无效。但违反国家限制经营、特许经营以及法律、行政法规禁
止经营规定的除外。” 

























































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
